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SURROGACY BILL 2007 
Committee 

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon George Cash) in the chair; Hon 
Sue Ellery (Minister for Child Protection) in charge of the bill. 

Clause 6: Meaning of “surrogacy arrangement that is for reward” — 
Progress was reported after the amendment moved by Hon Sue Ellery (Minister for Child Protection) had been 
partly considered. 

Hon SUE ELLERY: Hon Giz Watson asked why there was a difference in language between the amendment 
and the recommendation made in the twelfth report of the Standing Committee on Legislation. The first dot point 
of recommendation 2 on page 28 of the report states — 

any reasonable medical expenses associated with the pregnancy which are not otherwise provided for 
through Medicare, private health insurance or any other benefit; . . .  

The language of the amendment standing in my name is different because it is written in such a way as to be 
consistent with the earlier parts of clause 6. Clause 6(1) states in part — 

. . . a surrogacy arrangement as being for reward if the arrangement provides for any person to receive 
any payment or valuable consideration other than for reasonable expenses associated with — 

(a) the pregnancy or the birth; . . .  

That is the context, and that is why the wording does not need to be repeated in the amendment. 

Hon DONNA FARAGHER: I have a query about what the minister means by “reasonable expense”. I noticed 
in the report that there was some discussion about minimums and maximums and the potential for problems if 
there was some form of emergency or risk during pregnancy. What is deemed “reasonable” and what is deemed 
“unreasonable”, and who makes that determination? 

Hon SUE ELLERY: This is the part of the bill that sets out the provisions to ensure that an arrangement is not 
entered into for profit, for example; that goes to reasonable expenses. “Reasonable” should be read in the way 
that an ordinary person would read the word. It would be tested in the courts; it is not prescribed in the 
legislation and it is not intended for it to be prescribed. The policy intent is that one cannot enter into an 
arrangement for profit. If there was reason to believe that that had happened and somebody was to be prosecuted 
under the act, this is the section the courts would look at. The courts would then make a decision based on the 
evidence provided about whether the arrangement was reasonable. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 7: Surrogacy arrangement not binding —  
Hon GRAHAM GIFFARD: Mr Chairman, if you would allow me some indulgence, I have received a letter 
that I will be seeking leave to table. Before I do that, I will provide a brief explanation for the committee. The 
Standing Committee on Legislation received an approach fairly late in the process from a Mr Stephen Conroy. I 
am sure many members are aware of Mr Conroy’s personal circumstances, because they have been given some 
attention in the national media. The committee was not able, because of Mr Conroy’s commitments, and also 
because of our commitments and the pressure we were under to meet our reporting timetable, to take any direct 
evidence from Mr Conroy. However, Mr Conroy did take the time to write a letter to the committee, essentially 
supporting the legislation that is before the chamber and setting out his personal circumstances. I have gained the 
permission of the committee to make this letter public, so I am able to table this letter without offending the 
committee in any way. I have also advised Mr Conroy that I intend to make this document public, and he has 
provided this letter to me happily in that knowledge. That is the background to the letter that I now seek leave to 
table. 

The CHAIRMAN: Could the member please provide Mr Conroy’s full name and address?  

Hon GRAHAM GIFFARD: The letter is from Mr Stephen Conroy. It is dated 30 April 2008. It is addressed to 
me as chairman of the Legislative Council Standing Committee on Legislation, and it is headed “Surrogacy Bill 
2007”.  

Leave granted. [See paper 4107.] 

Hon ROBYN McSWEENEY: Clause 7 is a very short clause. However, it will have drastic consequences. It 
states — 
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A surrogacy arrangement is not enforceable. 

During the second reading debate I detailed all the jurisdictions in the United States of America in which a 
surrogacy arrangement is not enforceable either. Even though this is a short clause, it is all-encompassing. 
Would the minister please explain what this clause means? My concern is that if my husband and I were to 
donate our genetic material to a surrogate mother, for example, and that surrogate mother were to give birth to 
our genetic child but then changed her mind, we would have no power to force that mother to hand over that 
child, when all she had done was give birth to that child. Therein lies the crux of my concern.  

Hon SUE ELLERY: There are some amendments to this clause standing in my name on the supplementary 
notice paper. Those amendments will make this clause a little longer. The answer to the member’s question is 
that the child will not be placed with the arranged parents as a consequence of the enforcement of the contract 
per se. However, the child may be placed with the arranged parents as a result of a court determining that that is 
the appropriate outcome.  

I move — 

Page 3, line 23 — To insert after “enforceable” — 

except to the extent provided for in subsection (3). 

Page 3, after line 23 — To insert — 

(2) Subsection (1) does not affect the ability of the court to make an order under Part 3. 

(3) An obligation under a surrogacy arrangement to pay or reimburse reasonable 
expenses referred to in section 6(1) is as enforceable as it would be if subsection (1) 
had not been enacted and the arrangement was not unenforceable for any other 
reason. 

Amendment 4/7 is consequential upon amendment 5/7. The second amendment gives effect to committee 
recommendations 3 and 4. Proposed new clause7(2) relates to recommendation 4, which states — 

The Committee recommends that clause 7 of the Surrogacy Bill 2007 be amended to include a 
caveat that, subject to clause 17, a surrogacy arrangement is not enforceable.  

The committee wanted the provision in clause 17 that allows for a parentage order to be made without the 
consent of the birth parents in certain circumstances to be reflected in clause 7. New clause 7(2) reflects that 
position. Proposed new clause 7(3) relates to recommendation 3 of the committee report. That recommendation 
states — 

The Committee recommends that clause 7 of the Surrogacy Bill 2007 be amended so that the 
payment or reimbursement of reasonable expenses is enforceable.  

The effect of this amendment is to provide that an obligation to provide payment or reimbursement of a 
permitted type under a surrogacy arrangement is enforceable. Normal contract principles will apply to the 
enforcement of a financial obligation. That means that the obligation to pay will be considered in the context of 
the arrangement, and any conditions that are to be met before the obligation arises would need to be satisfied 
before the financial obligation would be enforced. That does not mean that the conditions that give rise to the 
financial obligation are enforceable. However, if the conditions are not met, there will not be an obligation to 
make the payment. The terms of the surrogacy arrangement itself will provide for the circumstances in which 
payments are to be made. The parties will be required to have obtained independent legal advice about the effect 
of the surrogacy arrangement, and it will be a matter for them to decide what financial obligations are to be 
included in the surrogacy arrangement, and the conditions under which those obligations will arise. Further 
protection is provided for the parties in that contractual principles such as undue influence and unconscionable 
conduct may be considered in the content of any enforcement action.   

Hon HELEN MORTON: I must say that I find these amendments difficult to understand. The first amendment 
states — 

except to the extent provided for in subsection (3).  

The second amendment then proposes to insert new subsections (2) and (3). However, I am unable to find a 
subsection (1). 

The CHAIRMAN: I point out to the member that subsection (1) will be constituted by the words, “A surrogacy 
arrangement is not enforceable”, with the addition of the words—if the first amendment is agreed to—“except to 
the extent provided for in subsection (3)”. The member is quite right. It is not obvious that subsection (1) will be 
constituted by those words, but that will be done by way of a clerical amendment. If the second amendment is 
agreed to, new subsections (2) and (3) will follow on from that.  
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Hon HELEN MORTON: Somebody has provided me just this minute with a marked-up copy. Being such an 
interested person in this bill, I am really surprised that marked-up copies have not been made available to 
anybody who wanted them. I just make the point that it makes it extremely difficult for people to follow the bill 
line by line if they do not have a marked-up copy. 

Hon Sue Ellery: If it is helpful, I have extra marked-up copies that I am happy to circulate. 

Hon HELEN MORTON: I would like one. 

Hon Sue Ellery: I will find someone from my office to get them for me. 

Hon HELEN MORTON: In trying to understand the implications of proposed subclause (3), I have a number 
of questions. I understand that the minister said that the requirement to pay or reimburse the amount of money 
that has been deemed appropriate will be enforceable. Is that right? 

Hon Sue Ellery: Yes. 

Hon HELEN MORTON: If money is paid, I assume that a surrogate mother might require it to be paid in 
instalments, not in one big lot at the end or something like that, given that this person is likely to have bills and 
rent that need to be paid on an ongoing basis throughout the nine or 10 months, or whatever the payment time 
might be. Clause 7 states that a surrogacy arrangement is not enforceable. The person may have been paid the 
money in instalments. The birth mother may perhaps also be the egg donor and may have developed an 
attachment to the child, and towards the end of the pregnancy she may choose to not hand the child over under 
the surrogacy arrangement. Will there be a requirement for that person to pay back the money that has been 
paid? 

Hon SUE ELLERY: It will depend on the circumstances of the arrangement that is entered into. When I was 
speaking to the amendments in my name, part of what I said was that the normal contract principles will apply to 
enforcement of a financial obligation. The obligation to pay will be considered in the context of the arrangement, 
and any conditions that are to be met before the obligation arises would need to be satisfied before the financial 
obligation would be enforced. This does not mean that the conditions that give rise to the financial obligation are 
enforceable, but if the conditions are not met, there will not be an obligation to make the payment. Therefore, it 
will depend on the circumstances that are set out in the arrangement. 

Hon HELEN MORTON: After the surrogacy arrangement has been completed, the ultimate condition may be 
that there is a child to be handed to an arranged parent. That may not happen, but the moneys may have been 
paid in instalments. If the condition is that a child is delivered at the end of that process, and that does not 
happen, can the minister confirm one way or the other whether the surrogate mother, having not met that 
condition, will be required to pay back the money? 

Hon Sue Ellery: Honourable member, it depends what is in the contractual arrangement. 

Hon ROBYN McSWEENEY: Is the short sentence “A surrogacy arrangement is not enforceable”, albeit the 
minister has moved amendments, in other legislation in Australia? What is the reason for that? Why is that done? 
I know that people can go to the court, but why does it say in the legislation that it is not enforceable? Why is it 
left open ended? 

Point of Order 
Hon BARBARA SCOTT: It is very difficult to follow the proceedings in the chamber if we do not have 
marked-up copies, which we were promised some time ago. 

Hon Graham Giffard: They are coming. 

Hon BARBARA SCOTT: Yes, they are coming, but we are progressing the bill. 

Hon Sue Ellery: I am offering them — 

The CHAIRMAN: Order, members! It is not usual for marked-up copies to be distributed to members in this 
house. The minister has said that she has some marked-up copies. I understood that they were to be located, and I 
understand that they are being photocopied at the moment. We will not progress the bill past this clause, but I 
understand the marked-up copies are coming through now. 

Committee Resumed 
Hon GRAHAM GIFFARD: I just want to make a simple and brief observation. The amendment that we are 
dealing with now is really in response to recommendations 3 and 4, I think, of the committee’s report. If 
members are interested in what the standing committee said about that, they can look at paragraphs 7.5 through 
to 7.14 of the report. The rationale is essentially to try to address the issue of parties being disadvantaged if they 
enter into an arrangement and one party then seeks to exercise the right to revoke that arrangement. They should 
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not be left, to use the colloquialism, high and dry, and they should be able to recover some of the reasonable 
expenses that they have incurred. That is the rationale for the amendment. In my view, the minister’s amendment 
is consistent with the recommendations and the thinking of the committee in this respect. For those reasons, I 
strongly support the amendments before the committee. 

Hon SUE ELLERY: I am advised that provisions in those terms, or very similar terms, are in the legislation in 
every other jurisdiction in Australia. The overriding public policy principle is that the best interests of the child 
should always take precedence over the parties’ contractual commitments. Parties may well enter into an 
arrangement in good faith, but circumstances might change, and the public policy needs to be such that if 
something were to go wrong between the parties to an arrangement, we err on the side of ensuring that it is the 
best interests of the child, rather than the particular bias or conflict between the parties, that resolves the issue. 
Ultimately, if the arrangement fails or if there is a dispute about the contractual arrangements, the best interests 
of the child may well have to be determined by a court. That is what the court would look at—not the contractual 
arrangement, but what is in the best interests of the child. 

Hon DONNA FARAGHER: I seek some clarification from the minister of the reasons for this amendment. Is it 
suggested that these exemptions from enforceability relate only to those circumstances in which there is genetic 
relationship to the child, rather than other circumstances of surrogacy in which in-vitro fertilisation might be 
utilised? I seek some clarification of that.  

Hon KATE DOUST: Perhaps, when this matter was — 

Hon Sue Ellery: I was about to answer Hon Donna Faragher. 

The CHAIRMAN: I think Hon Kate Doust is raising a matter. I am not trying to cut the minister out. 

Hon KATE DOUST: I am not asking a question; I just want to make a comment as we are dealing with a highly 
contentious issue. I come back to points raised by members during the second reading debate about setting up a 
scheme for people who are highly desirous of having a child. These people are entering into a contractual 
arrangement and, at the end of the arrangement, they would in all honesty expect to have a child. I referred to 
this issue in my contribution to the second reading debate. What happens to the arranging couple if, at the end of 
the day, the birth mother, who might not have any genetic connections to that child, decides, for whatever 
reason, that she will not keep that child? In that case, how would that couple deal with it?  

It would be suitable for members to deal with this part of the bill in a more finite way to ensure that there is the 
capacity for enforcement for the arranging couples. Couples in that situation have expressed a desire to have 
their arrangement enforceable. Unfortunately, because of the terms of reference of the Standing Committee on 
Legislation it was unable to deal with policy matters. Although the amendments that have been put forward by 
the committee do not go to the heart of the policy issue, they would provide some relief for couples in that 
situation. I would like the amendments to be more clear-cut to provide more certainty for people in that situation. 
I will support the amendments.  

The CHAIRMAN: The minister will respond now to Hon Donna Faragher.  

Hon SUE ELLERY: I understand that Hon Donna Faragher was asking whether proposed subsection (2) 
provided for a genetic link to be a factor in enforceability. Under proposed subsection (2), no it is not. However, 
part 3 of the bill provides that the court can make an order without the birth mother’s consent where there is a 
genetic link. Although the genetic link does not go to enforceability, the court has the capacity to make an order 
without the birth mother providing consent. If the member’s question is whether the genetic link is a trigger to 
enforceability, the answer is no.  

Hon DONNA FARAGHER: Obviously there are different forms of surrogacy. If there is no genetic relatedness 
to the child, can the court make an order without the birth mother’s consent or does that apply only in those 
circumstances in which there is that relatedness?  

Hon Sue Ellery: Who are you saying the order is for?  

Hon DONNA FARAGHER: The minister referred to the court order and genetic relatedness being a factor and 
that it could be undertaken without the mother’s consent. Is that only in circumstances in which there is genetic 
relatedness to the child?  

Hon SUE ELLERY: I refer the honourable member to clause 17(5), which states — 

The circumstances this subsection identifies are that —  

(a) the birth mother is not the child’s genetic parent; and 

(b) at least one arranged parent is the child’s genetic parent. 
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Under this clause the court has the power to make a parentage order.  

The CHAIRMAN: I am aware that marked-up copies of the bill have been distributed to some members. I will 
not put the question until members have exhausted their questions. 

Committee interrupted, pursuant to temporary orders. 
[Continued on page 4173.]  

Sitting suspended from 4.15 to 4.30 pm 
 


